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I. INTRODUCTION

From many perspectives, the ongoing war in Ukraine
has been a game changer for the defence sector in

the European Union (EU). The conflict has brought
war back to Europe and questioned the security
architecture of the EU and Europe more widely. Partly
due to the negative repercussions for continental
security of a Russian victory, EU member states,
European countries and Western partners have
agreed to sustain Ukraine’s efforts to counter Russian
aggression through the provision of humanitarian,
financial and military aid, including the transfer of
lethal military equipment. Even though third-party
military support from one country to another has
occurred in the past, this has generated wide debate
in European capitals. More importantly, it has focused
renewed attention on the defence sector and arms
exports, and in some cases increased the political

and public acceptability of defence spending and the
transfer of military equipment to a party to a conflict
for its self-defence.

EU member states have been funding the supply of
lethal and non-lethal military equipment to Ukraine
at the bilateral level and through the European
Peace Facility (EPF)—an off-budget EU instrument
for supporting the Common Security and Defence
Policy (CSDP). The EU’s responsibility through the
EPF to conduct pre-licensing risk assessments and
potential impact assessments of these transfers has
given it a new role in arms transfers. Investigating
member states’ transfers of equipment to Ukraine
through the EPF is particularly important from an
export policy perspective, especially if the risk and
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impact assessments under the EPF duplicate controls
performed at the member state level.!

At the same time, the equipment transferred to
Ukraine has further highlighted and accelerated the
need for member states to replace, replenish and update
their inventories, potentially through increased joint
development and production of military equipment
at the EU level. Ongoing and future initiatives to
strengthen defence industrial capacity at the EU level
will eventually lead to the production, acquisition and
export of jointly produced equipment. Questions on
export modalities for these future systems need to
be addressed now, given the lack of speed in decision
making at the EU level.

In view of these developments, this paper
investigates the modalities for the transfer of military
systems to Ukraine from both a country and an EU
perspective. The paper questions the appropriateness
of the current system of exports control at the EU level
and highlights some of the main challenges posed by
Common Position 2008/944 /CFSP, which sets out
common rules on the control of exports of military
technology and equipment.? Finally, it investigates
the appropriateness of the export system with regard
to military equipment jointly produced under the
EU framework, analyses the potential benefits and
drawbacks of an alternative export system and makes
proposals on modification of the current set-up.

Il. EU ARMS EXPORT POLICY

Policy on the export of defence and defence-related
items is a specific strategic competence of EU member
states and helps to shape the defence policies of

each country. Like any decision that falls within the
realm of the Common Foreign and Security Policy
(CFSP), export policy on defence and defence-related
material is lightly regulated at the EU level. Despite

the fact that decisions are formally binding, activities
conducted in this field are beyond the control of the
Court of Justice of the European Union (CJEU) and the
European Commission has no powers of enforcement.
Moreover, Article 346 of the Treaty on the Functioning

1 European Parliament, ‘Subcommittee on Security and Defence’,
29 Nov.2022.

2 Council Common Position 2008/944/CFSP of 8 Dec. 2008 defining
common rules governing control of exports of military technology and
equipment, Official Journal of the European Union, L335,13 Dec. 2008,
pp. 99-103.

of the European Union exempts member states from
disclosing information that affects their security
interests or essential interests that are connected to the
production of and trade in arms, which further limits
oversight.

Nonetheless, EU member states have agreed in the
past to coordinate their policies on export controls
to a certain extent, while maintaining ultimate
control over their respective national systems. With
scope to improve standards at the international
level, EU member states decided to adhere to several
international treaties and agreements on regulating
arms exports and non-proliferation. One example in
this area is the Arms Trade Treaty (ATT), to which
all EU member states are party, and for which the EU
provides support with implementation.?

Following a first attempt to formulate common
standards in the 1998 EU Code of Conduct on Arms
Exports, which was modified in 2005, EU member
states adopted Common Position 2008/944/CFSP on
the rules governing the control of exports of military
technology and equipment in 2008. Although formally
legally binding, articles 1, 3 and 12 of the common
position restate the centrality of member states as the
actors responsible for agreeing or denying a licence,
and for ensuring that national legislation allows for
the control of exports of products included on the EU
Common Military List. Given the room for manoeuvre
of member states and the lack of a dedicated EU control
authority, the common position cannot be considered
an EU export control policy. This has been made
increasingly obvious by the presence of diverging
views on and approaches to arms exports among EU
member states. In some cases, divergence can entail the
adoption of stricter rules at the national level, such as
in the case of Sweden which in 2017 decided to include
criteria on the democratic status of the recipient
country.

3 Council Decision (CFSP) 2021/649 of 16 Apr. 2021 on Union support
for activities of the ATT Secretariat in support of the implementation of
the Arms Trade Treaty, Official Journal of the European Union, L133/59,
20 Apr. 2021; and Bromley, M., Cooper, N. and Holtom, P., “The UN
Arms Trade Treaty: Arms export controls, the human security agenda
and the lessons of history’, International Affairs, vol. 88,no. 5 (2012),
pp.1029-48.

4 Swedish Inspectorate for Strategic Products, ‘Kommentar pé
dndrade riktlinjer fér krigsmaterielexport’ [Commentary on amended
guidelines for munitions exports], updated 21 Dec. 2022.


https://multimedia.europarl.europa.eu/en/webstreaming/subcommittee-on-security-and-defence_20221129-1500-COMMITTEE-SEDE
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02008E0944-20190917
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02008E0944-20190917
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02008E0944-20190917
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021D0649
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021D0649
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021D0649
https://isp.se/nyheter/kommentar-pa-andrade-riktlinjer-for-krigsmaterielexport/
https://isp.se/nyheter/kommentar-pa-andrade-riktlinjer-for-krigsmaterielexport/
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How it works

The common position puts the state at the heart of
the export system but does not provide any guidelines
on implementation. A users’ guide facilitates correct
implementation of the common position and its
eight criteria. This guide has been periodically
revised. Implementation of the common position is
discussed by member states in the Working Party on
Non-Proliferation and Arms Exports’ Subgroup on
Conventional Arms Exports (COARM). The subgroup,
which is chaired by the European External Action
Service (EEAS), also reviews the operation of the
common position and can make proposals on its
modification. The common position and users’ guide
were last modified in 2019. The latter now includes
more explicit guidance on democracy, human rights
and International Humanitarian Law, following
proposals by Sweden.® Because the position falls under
the CFSP, however, the European Commission has
no formal control over implementation, which raises
questions regarding the adequacy of the system.
Member states are formally required to share
information on denials of requests if the denial is
based on any of the eight criteria included in the
common position.® In addition, the procedure requires
consultations between a member state that has denied
an export and a member state considering a basically
identical request for an export. The reasoning behind
this requirement is to limit as far as possible divergence
on exports to countries that do not satisfy the require-
ments of the common position. Consultations are seen
as an instrument to try to reduce such divergence.
Here again, however, the final decision remains in
the hands of the member state, which can eventually
agree an export previously denied by another
member state through the submission of a detailed
explanation of its decision. Previous examples show
that consultations on licence denials do not exclude
the possibility of a member state agreeing to an export,
as these depend on contingent political weighing and
political assessments.” Unity on export practices would
increase the benefits of a common system that has

5 Swedish Government, Strategic Export Controls in 2021: Military
Equipment and Dual-Use Items, Comm. 2021/22:114, 7 Apr. 2022, p. 15.

6 Council Common Position 2008/944/CFSP (note 2), Article 4.

7 Cops, D., Duquet, N. and Gourdin, G., Towards Europeanized Arms
Export Controls? Comparing Control Systems in EU Member States
(Flemish Peace Institute: Brussels, 2017), pp. 165-66; and Erikson, J. L.,
‘Market imperative meets normative power: Human rights and

already enhanced socialization of EU member states’
practices and increased transparency.® Moreover, a
unified approach would increase trust among member
states and further streamline export procedures,
which would have positive repercussions for national
industrial entities and for the strategic goals of export
policy, as evidenced by the need for speed in decisions
on transfers to Ukraine.® Moreover, in the case of joint
production, it would reduce the blocking or checking
of exports by an EU partner country involved in the
joint production of the equipment that has stricter
approaches to exports.10

Transparency is particularly relevant for systems
where implementation relies on member states and
there is no verification mechanism at the EU level.
Increased transparency on national application of
the common position therefore serves the twofold
purpose of increasing both convergence and
accountability. To this end, the 2019 modification
includes clearer requirements for member states to
increase transparency on licences granted or denied in
the reports member states must submit to the EEAS,
which eventually form a consolidated EU report; to
submit more detailed information on implementation
of the common position; and to publish more user-
friendly national reports within a specific time frame.!!
However, the level of detail shared varies from one
member state to another as reports are compiled
following national regulations.!?

Legal barriers

Because the field of application of the common
position is the CFSP, the EU institutions do not have

European arms transfer policy’, European Journal of International
Relations, vol. 19, no. 2 (June 2013), pp. 209-34.

8 Wisotzki, S. and Mutschler, M., ‘No common position! European
arms export control in crisis’, Friedens und Konfliktforschung,
vol.10 (2021), pp. 273-293; and European External Action Service
(EEAS), ‘Arms exports control: Launch of online database increasing
transparency on EU arms exports’, Press release, 26 Oct. 2020.

9 European Parliament (note I).

10 Gjegerich, B., ‘Germany’s National Security Strategy previews
change in arms-export policy’, IISS Military Balance Blog, 30 June
2023.

11 Council Common Position 2008/944/CFSP (note 2).

12 Council of the European Union (EU), Twenty-Fifth Annual Report
according to Article 8(2) of Council Common Position 2008/944/CFSP
defining common rules governing the control of exports of military
technology and equipment, 16605/23,11 Dec. 2023, p. 16.


https://www.regeringen.se/globalassets/regeringen/dokument/skrivelse-202122114-eng.pdf
https://www.regeringen.se/globalassets/regeringen/dokument/skrivelse-202122114-eng.pdf
https://vlaamsvredesinstituut.eu/wp-content/uploads/2019/03/Towards-Europeanized.pdf
https://vlaamsvredesinstituut.eu/wp-content/uploads/2019/03/Towards-Europeanized.pdf
https://journals.sagepub.com/doi/epub/10.1177/1354066111415883
https://journals.sagepub.com/doi/epub/10.1177/1354066111415883
https://www.eeas.europa.eu/eeas/arms-exports-control-launch-online-database-increasing-transparency-eu-arms-exports_en
https://www.eeas.europa.eu/eeas/arms-exports-control-launch-online-database-increasing-transparency-eu-arms-exports_en
https://www.iiss.org/en/online-analysis/military-balance/2023/06/germanys-national-security-strategy-previews-change-in-arms-export-policy/
https://www.iiss.org/en/online-analysis/military-balance/2023/06/germanys-national-security-strategy-previews-change-in-arms-export-policy/
https://data.consilium.europa.eu/doc/document/ST-16605-2023-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-16605-2023-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-16605-2023-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-16605-2023-INIT/en/pdf
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jurisdiction.!® For instance, it is not possible to bring
an export decision by a member state in front of the
CJEU, as the court has no judicial powers on the topic.
At the state level, there are as many approaches to
legal controls on arms exports as there are EU member
states. In some countries it is possible to appeal a
decision in the national courts, while others preclude
this, thereby rendering a decision to export military
equipment purely political or the state’s alone.1

The politico-strategic character of these decisions
is further emphasized when there is secrecy over a
specific export procedure, while at the same time
there is no possibility of requesting a judicial review.
Harmonization of the export control decisions of EU
member states is at the core of the common position
but results have been unsatisfactory. Discrepancies in
approaches were particularly obvious in the case of
transfers to the Middle East and North Africa (MENA)
following the Arab Spring, after which some countries
took a different approach to arms exports to the region.
For instance, the Netherlands de facto embargoed arms
exports to MENA states.!5 Since mid 2023, however, in
the light of the potential inclusion of the Netherlands
in the de minimis agreement on arms exports
among France, Germany and Spain, the country has
modified its policy towards arms exports to Saudi
Arabia, Tiirkiye and the United Arab Emirates, which
highlights the highly political nature of such exports.16

Arms embargoes can be considered an additional
tool for framing and binding member states’ activities
in the area of arms exports. At the EU level, embargoes
are sanctioning instruments within the framework of
the CFSP that only apply to EU member states, unless a
country freely decides to abide by the EU’s restrictions.
The common position is explicit in prohibiting
exports to a country affected by an embargo or
sanctions. However, despite the legally binding
aspect of embargoes they can be subject to national
interpretation. In addition, the lack of enforcement

13 Consolidated version of the Treaty on European Union, Official
Journal of the European Union, C326/1,26 Oct. 2012, Article 24(0).

14 Examples of countries that allow some kind of court oversight at
the national level are Belgium, France, Italy and the Netherlands. See
Wisotzki and Mutschler (note 8).

15 For an assessment of the impact of the Arab Spring on select EU
member states see Duquet, N., Business as Usual? Assessing the Impact
of the Arab Spring on European Arms Export Control Policies (Flemish
Peace Institute: Brussels, 2014); and Cops, Duquet and Gourdin (note 7).

16 Dutch Government, ‘Aanpassingen wapenexportcontrolebeleid’
[Adjustments to arms export control policy], 4 Oct. 2023.

mechanisms can lead to potentially problematic
divergences in approach.

Modifications to the system could be made with
regard to the interpretation of embargoes and the
interruption of ongoing contracts. On the first point,
diverging member states’ interpretations of embargoes
can have negative consequences for respect for the
embargo. A shared interpretation, as well as a common
system of sanctions, would help to reduce the risk of
divergence. Some changes are slowly taking place
in this area. The war in Ukraine has been a catalyst
for the drafting of a directive on criminal offences
and penalties for violation of the EU’s restrictive
measures.!” This includes goods listed on the EU
Common Military List and dual-use items.!8 This
change was triggered by the potential problems that
non-harmonized observance of restrictive measures,
including arms embargoes, could cause, not least
problems related to diversion. The agreement reached
between the European Parliament and the European
Council confirms the criminalization of circumvention
of arms embargoes, but enforcement is expected to
remain in the hands of member states.?®

A further issue to be addressed with regard to arms
embargoes is the interruption of existing contracts.
There can be instances in which there is a time lapse
between the prevention of a licence being issued and
the halting of an export, due to the operationalization
of contracts signed and licences issued before the arms
embargo. Member states have discretionary powers
to decide to apply an arms embargo retroactively, but
these are controversial, as was shown by the 2014
embargo against Russia. Some EU member states
continued to deliver equipment included in contracts
signed prior to 2014, which did not formally contravene
the embargo but de facto undermined it.2°

17 European Commission, Proposal for a Directive of the European
Parliament and of the Council on the definition of criminal offences and
penalties for the violation of Union restrictive measures, COM(2022)
684 final, 2 Dec. 2022.

18 Cirlig, C.-C., “Proposal for a directive on the violation of
Union restrictive measures’, EU Legislation in Progress, European
Parliamentary Research Service, PE 751.409, July 2023.

19 council of the EU, ‘Council and Parliament reach political
agreement to criminalise violation of EU sanctions’, Press release,

12 Dec. 2023; and European Commission (note 17).

20 Brillaud, L. etal., ‘EU member states exported weapons to Russia

after the 2014 embargo’, Investigate Europe, 17 Mar. 2022.


https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:12012M024
https://vlaamsvredesinstituut.eu/wp-content/uploads/2014/03/Report-business-as-usual_web-1.pdf
https://vlaamsvredesinstituut.eu/wp-content/uploads/2014/03/Report-business-as-usual_web-1.pdf
https://www.rijksoverheid.nl/onderwerpen/exportcontrole-strategische-goederen/nieuws/2023/10/04/aanpassingen-wapenexportcontrolebeleid
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52022PC0684
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52022PC0684
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52022PC0684
https://www.europarl.europa.eu/RegData/etudes/BRIE/2023/751409/EPRS_BRI(2023)751409_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2023/751409/EPRS_BRI(2023)751409_EN.pdf
https://www.consilium.europa.eu/en/press/press-releases/2023/12/12/council-and-parliament-reach-political-agreement-to-criminalise-violation-of-eu-sanctions/
https://www.consilium.europa.eu/en/press/press-releases/2023/12/12/council-and-parliament-reach-political-agreement-to-criminalise-violation-of-eu-sanctions/
https://www.investigate-europe.eu/en/posts/eu-states-exported-weapons-to-russia
https://www.investigate-europe.eu/en/posts/eu-states-exported-weapons-to-russia
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Towards an update of the common position

To ensure its continued relevance, the common

position is kept up to date through the work of COARM.

Its updates and modifications to the users’ guide are

of great value for identifying pressing issues regarding
the application and working of the common position.
Thanks to COARM, the common position was modified
in 2015 and 2019. A third update is expected in 2024, as
prescribed in the 2019 update.?!

Nonetheless, the outcomes of the previous review
processes missed opportunities to make concrete
changes and improvements.?? The first review process
(2012-15) led to an elaboration of the users’ guide to
better support member states in the implementation
of the common position. The first review also created
an IT system to enhance information sharing among
member states. However, it failed to integrate
specifications on governance or criteria on democracy,
despite widespread discussion on the topic in the light
of the Arab Spring.?3 The focus of the first review
was on the creation of modalities to verify member
states’ compliance with the common position, but the
initiative did not produce tangible results.24 The 2019
review mentions the need to comply with the ATT in
its preamble, but this did not lead to any major changes
to the standards on arms exports. However, the second
review does contain additional details on transparency
requirements for arms exports, approve the creation
of an online searchable database and adopt clearer
timelines for the submission of national contributions
to the EU consolidated annual report.25

The lack of a harmonized understanding of arms
exports and national divergencies has led over the
years to the development of additional national criteria
on arms exports, further misaligning positions and
creating new divergencies on export decisions.?¢

In identifying potential updates to the common
position, the 2024 review should take into account
the next stages of the joint capability development

21 Council Decision (CFSP) 2019/1560 of 16 Sep. 2019 amending
Common Position 2008/944/CFSP defining common rules governing
control of exports of military technology and equipment, Official
Journal of the European Union,1.239/16,17 Sep. 2019.

22 Wisotzki and Mutschler (note 8), pp.273-93.

23 Wisotzki and Mutschler (note 8).

24 Cops, D. and Duquet, N., ‘Reviewing the EU Common Position
on arms exports: Whither EU arms transfer controls?’, Flemish Peace
Institute, Policy brief, Dec. 2019.

25 Wisotzki and Mutschler (note 8), pp. 273-93.

26 Cops and Duquet (note 24).

projects under the European Defence Fund (EDF),
which are intended to strengthen the European
Defence Technology Industrial Base (EDTIB).?” The
war in Ukraine has generated a renewed impetus

for strengthening the EDTIB and several initiatives
have been designed to foster and increase the joint
development, production and acquisition of military
systems. Under the EDF Regulation, the EU will have
no intellectual property rights over the products jointly
developed through the fund unless it has provided
support through public procurement.?® The regulation
states that exports should follow the rules indicated in
the common position. Unless there is a truly common
understanding and approach to arms exports, however,
the prescription in the regulation is meaningless.

Against this background, COARM has established
afocus group to identify a common approach
to facilitating the export and transfer of jointly
produced military equipment without lowering the
bar on controls.?® If agreement cannot be found, one
potential repercussion could be a gradual diminution
in participation in joint production projects by those
countries that have stricter rules on arms exports. This
could leave the new products free from components
with heavy export requirements, but also lacking in
relevant technological characteristics and expertise.30
The inability to deliver one million ammunition
rounds to Ukraine within a time frame of one year
demonstrated that production capacity and the
EDTIB must be sustained and potential difficulties
resolved, including when it comes to exporting the final
products.3!

The common position would benefit greatly from
proper application of the Intracommunity Transfer
Directive (2009/43/EC), which was introduced to
simplify the transfer of defence-related products

27 Council Common Position 2008/944/CFSP (note 2), point 1.

28 Regulation (EU) 2021/697 of the European Parliament and of the
Council of 29 Apr. 2021 establishing the European Defence Fund and
repealing Regulation (EU) 2018/1092, Official Journal of the European
Union, L170/149,12 May 2021, point 62.

29 Council Common Position 2008/944/CFSP (note 2); and Dutch
Government, ‘Dutch export policy on strategic goods in 2021, July 2022,
p 34.

30 B¢raud-Sudreau, L. et al., Russia’s War Against Ukraine: A New
Impetus for the Harmonisation of European Arms Export Policies? A
Trilateral Perspective from France, Germany, and Sweden (Armament
Industry European Research Group, ARES: Paris, July 2023).

31KayaliL., Posaner J. and Barigazzi J., ‘EU to Ukraine: You’ll get
halfthe ammo we promised by March’, Politico, 31 Jan. 2024.


https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019D1560&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019D1560&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019D1560&from=EN
https://vlaamsvredesinstituut.eu/wp-content/uploads/2019/12/VI_policy-brief_EU_arms_export_2019web.pdf
https://vlaamsvredesinstituut.eu/wp-content/uploads/2019/12/VI_policy-brief_EU_arms_export_2019web.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021R0697&qid=1695218489596
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021R0697&qid=1695218489596
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021R0697&qid=1695218489596
https://www.government.nl/binaries/government/documenten/reports/2022/07/31/dutch-export-policy-on-strategic-goods-in-2021/Dutch+Export+Policy+on+Strategic+Goods+in+2021.pdf
https://www.iris-france.org/wp-content/uploads/2023/07/ARES-83-Policy-paper.pdf
https://www.iris-france.org/wp-content/uploads/2023/07/ARES-83-Policy-paper.pdf
https://www.iris-france.org/wp-content/uploads/2023/07/ARES-83-Policy-paper.pdf
https://www.politico.eu/article/eu-to-ukraine-half-is-better-than-nothing-when-it-comes-to-ammunition/
https://www.politico.eu/article/eu-to-ukraine-half-is-better-than-nothing-when-it-comes-to-ammunition/
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within the EU.32 This continues to be poorly
implemented by member states.33 Particularly in the
light of further cooperation on capability development,
proper and uniform application of the directive would
reduce the time needed for, and uncertainty over, the
transfer of defence-related materials among member
states. The update should address the indications of the
Strategic Compass, which set out a plan to improve the
CSDP by 2030 and called on member states to reinforce
export controls and cooperation with partners, and to
increase the capacity to control intangible transfers,
including of scientific knowledge.3*

One question to be addressed by member states is
whether they want to substantially modify the common
position in a way that reduces their control. The Euro-
pean Parliament made its position clear in its 2022
annual report on the CSDP.3> It called on member states
to:

define arms export policies as part of security policy and
to urgently establish an effective EU-level arms export
policy which guarantees that the Member States fully
comply with the eight legally binding criteria on arms
exports, that their national exports do not fuel regional
tensions or undermine the security of other Member
States, allies, partners or of the EU as a whole, while
fully supporting the legitimate security and defence
needs of allies and partner countries, especially those
whose territorial integrity is violated and which are
exercising their right to self-defence as enshrined in the
UN Charter.3¢

The latter is the case in Ukraine.

32 Djirective 2009/43/EC of the European Parliament and of the
Council of 6 May 2009 simplifying terms and conditions of transfers of
defence-related products within the Community, Official Journal of the
European Union,L146/1,10 June 2009.

33 European Parliament, EU Defence Package: Defence Procurement
and Intra-Community Transfers Directives, European Implementation
Assessment, European Parliamentary Research Service, PE654.171, Oct.
2020.

34REAS, A Strategic Compass for Security and Defence, [n.d.].

35 Thereisalsoa Greens/EFA group proposal for aregulation on
stricter rules on arms export. See the Greens/EFA in the European
Parliament, ‘Briefing on the draft regulation on EU arms exports to
establish stricter control’, 12 Oct. 2021; and the Greens/EFA in the
European Parliament, ‘No weapons for dictators’, [n.d.].

36 European Parliament, Texts adopted, ‘Implementation of the
Common Security and Defence Policy: Annual report, 2022’, European
Parliament resolution of 18 January 2023 on the implementation
of the Common Security and Defence Policy, annual report 2022
(2022/2050(IND)), P9_TA(2023)0010, point 26.

IlIl. THE NOVELTY OF ARMS EXPORTS TO
UKRAINE

Immediately after Russia’s invasion, EU member
states began contemplating ways to provide support
to Ukraine.3” At the EU level, Common Position
2008/944/CFSP sets out eight criteria that EU member
states should observe when issuing arms export
licences. As highlighted above, despite the goal of
harmonizing arms exports across EU member states,
the final decision on transfers of military equipment
and technology from one country to another remains
in the hands of the member states, which can apply
stricter criteria at the national level.

On the legal basis for justifying the transfer of
military equipment to Ukraine, criteria three and
four of the common position state that member states
shall deny an export licence for military equipment
where it would ‘provoke or prolong armed conflicts’ or
‘aggravate existing tensions or conflicts’.38 This implies
that export is possible in cases of armed conflicts or
tensions if the export can reduce the duration of the
conflict.

Criterion four further specifies that a state should
deny an export licence if there is a risk that the
equipment or technology to be exported might be
used aggressively against another country, to assert a
territorial claim or in other ways than for legitimate
national security and defence.?®

It is however permissible for EU member states
to export military technology and goods to a third
country to be used for legitimate defence. This is also
in accordance with the principle of self-defence in
Article 51 of the UN Charter. However, interpretations
of self-defence or legitimate national security and
defence are not always unequivocal, and therefore
generate different positions. For instance, following an
Organization for Security and Co-operation in Europe
(OSCE) request to interpret the arms embargo on the
Nagorno-Karabakh region as a complete embargo,
member states took different approaches. Germany
totally prohibited arms exports to both Armenia and
Azerbaijan.#? Despite the requirement for member

37 Council of the EU, ‘EU adopts new set of measures to respond to
Russia’s military aggression against Ukraine’, Press release, 28 Feb.
2022.

38 Council Common Position 2008/944,/CFSP (note 2).

39 Council Common Position 2008/944/CFSP (note 2).

40 7o11.de, ‘Armenien’ [Armenia], [n.d.]; and Zoll.de, ‘Aserbaidchan’
[Azerbaijan], [n.d.].


https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ%3AL%3A2009%3A146%3A0001%3A0036%3AEN%3APDF
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https://www.europarl.europa.eu/RegData/etudes/STUD/2020/654171/EPRS_STU(2020)654171_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/654171/EPRS_STU(2020)654171_EN.pdf
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https://www.eeas.europa.eu/sites/default/files/documents/strategic_compass_en3_web.pdf
https://extranet.greens-efa.eu/public/media/file/1/7292
https://extranet.greens-efa.eu/public/media/file/1/7292
https://www.greens-efa.eu/en/campaigns/arms-export
https://www.europarl.europa.eu/doceo/document/TA-9-2023-0010_EN.pdf
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https://www.consilium.europa.eu/en/press/press-releases/2022/02/28/eu-adopts-new-set-of-measures-to-respond-to-russia-s-military-aggression-against-ukraine/
https://www.consilium.europa.eu/en/press/press-releases/2022/02/28/eu-adopts-new-set-of-measures-to-respond-to-russia-s-military-aggression-against-ukraine/
https://www.zoll.de/DE/Fachthemen/Aussenwirtschaft-Bargeldverkehr/Embargomassnahmen/Laenderembargos/Armenien/armenien_node.html
https://www.zoll.de/DE/Fachthemen/Aussenwirtschaft-Bargeldverkehr/Embargomassnahmen/Laenderembargos/Aserbaidschan/aserbaidschan_node.html
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states to satisfy the same standards and obligations
under the common position and other international
treaty obligations, others took a different stance.*!

The transfer of lethal military equipment to a
country in conflict for its self-defence generates
different outcomes at the political and tactical levels.
First, it helps the attacked state to counter or halt the
aggression. At the same time, the country delivering
the equipment is not considered a participant in the
fighting as it is upholding the right to self-defence of the
country under attack. Nonetheless, this latter aspect
further accentuates the right of the exporter to grant
licences as a strategic choice of foreign and security
policy, as the transfer of equipment is intended to lead
to a shortening of the conflict. This type of support
also has repercussions at the level of international
politics. The transfer of lethal military equipment to
Ukraine has been accompanied by strong EU sanctions
that aim to reduce the capacity of Russia to continue
its military engagement. Adherence to such a system
by other countries represents a major way to provide
international political support and sustain the country
under attack, which can have repercussions at the
geopolitical level in terms of a shift in the balance
of power. In the case of Russia, there has been a
rebalancing of power, but not sufficient to isolate the
country thanks to its relations with strategic partners
and relative weight politically and militarily.42

The uniqueness of EU member states’ arms transfers
to Ukraine can be identified in the concerted action
that followed Russia’s full-scale invasion, in terms of
both bilateral transfers and transfers under the EPF.
Moreover, unlike in the past, EU member states have
not issued any denials of licences to Ukraine based
on the criteria of the common position since the start
of the war, indicating their collective agreement

41\Wezeman, P. D., Kuimova, A. and Smith, J., ‘Arms transfers to
conflict zones: The case of Nagorno-Karabakh’, STPRI Backgrounder,
30 Apr. 2021; and Transnational Institute (TNI), ‘Smoking Guns. How
European arms exports are forcing millions from their homes’, 28 July
2021.

42 The resolutions of the UN General Assembly constitute a general
condemnation of Russia’s actions in Ukraine, but also demonstrate
Russia’s ties with countries in Asia and Africa. On the distribution of
votes, see United Nations, ‘UN General Assembly calls for immediate
end towar in Ukraine’, 23 Feb. 2023. A further demonstration of
the support Russia receives is the provision of weapons to Russia.
Arms transfers to Russia by North Korea received swift and strong
condemnation from the international community as they constitute
atransfer of arms to an attacker and also contravene the system of
international sanction against North Korea.

that support to Kyiv is in line with their EU and
international legal obligations.*?

This alignment has been enhanced by the strategic
importance to the EU and its member states of the
outcome of the war in Ukraine. The Western political
and expert international community has repeatedly
stated that a victory for Russia over Ukraine could
trigger a fundamental change in the European security
architecture that has been in place since the end of the
cold war.%*

Initial reactions to supplying arms to Ukraine

The initial debate on the delivery of military heavy and
light equipment was influenced by national sensitivities
on the matter and generated various reactions. Some
countries decided not to send military equipment to
Ukraine in accordance with their neutrality policy,
while others decided to send only light weapons. Some
were able to transfer heavy lethal military equipment
to Kyiv.* This highlights the lack of a strategic EU
approach to sustaining a third country of strategic
value for the EU.

The Ukraine war led to a change in the positions of
countries on their approach to arms exports. Germany,
for instance, changed its position on the provision of
military equipment to parties involved in conflict. A
precedent had been set by the export of weapons to
sustain the Peshmerga against the Islamic State.*¢
However, delivery of weapons to Ukraine was a further
step towards a modified approach to exports. After
some initial hesitancy, Berlin allowed the transfer of
lethal equipment to Ukraine based on the fact that
Russia’s invasion could lead to a complete revision of
the security architecture of Europe, which constitutes

43 puquet (note 15), pp. 72-73; and European Parliament (note 1).

44 German Government, Policy statement by Olaf Scholz, Chancellor
ofthe Federal Republic of Germany and Member of the German
Bundestag, Berlin, 27 Feb. 2022; European Economic and Social
Committee, “The war in Ukraine is changing the world and Europe’s
security architecture’, Newsletter, Mar. 2022; and Machi, V., ‘US envoy
sees European security org. as key to peace on continent’, Defence News,
8 Sep.2023.

45 Clapp, S., ‘Russia’s war on Ukraine: Bilateral delivery of weapons
and military aid to Ukraine’, At a Glance, European Parliamentary
Research Service, PE 729.431, May 2022,

46 German Parliament, ‘Bundestag unterstiitzt Waffenlieferungen’
[German parliament supports the delivery of weapons], 1 Sep. 2014.
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a severe danger to peace and security in the EU, and
based on Article 51 of the UN Charter.*”

The current government’s coalition agreement had
already outlined an ambition to change the national
export control regime and find ways to harmonize
export practice among EU member states.*® Following
publication of a new national security strategy and
awaiting a new law on arms exports, some argued that
the German export system might include exemptions
to support partners and allies where national strategic
interests are at stake.*

The Ukraine case might also trigger a change in
the national re-export rules.5° For instance, under
the German export system, a country can re-export
amilitary product acquired from Germany only after
prior official approval has been sought from Berlin.5!
This also applies to re-exports to Ukraine.>? This was
the case, for example, with the transfer of Leopard 2
main battle tanks (MBTs) to Ukraine, approval for
which was only granted following international peer
pressure. The initial reticence to deliver Leopard 2
MBTs to Ukraine was linked to potential escalation
risks. This indecisiveness also blocked other partners’
deliveries of German-made MBTs.53 These only
received authorization for re-export following
Germany’s decision to transfer such equipment to
Kyiv.54 In addition to consideration of the potential
escalation of the conflict, the reticence of the German

47 Herszenhorn, D., Bayer, L. and Von Der Burchard, H., ‘Germany
to send Ukraine weapons in historic shift on military aid’, Politico.eu,
26 Feb.2022.

48 SPD et al., Mehr Fortschritt Wagen: Biindnis fiir Freiheit,
Gerechtigkeit und Nachhaltigkeit, Koalitionsvertrag 2021-2025 [Dare to
make more progress: Alliance for Freedom, Justice and Sustainability,
coalition agreement, 2021-2025]; and European Parliament (note 1).

49 Giegerich, B., ‘Germany’s National Security Strategy previews
change in arms export policy’, IISS Military Balance Blog, 30 June 2023.

50 European Parliament (note 1).

51 German Federal Ministry for Economy and Climate Protection,
Bericht der Bundesregierung tiber ihre Exportpolitik fiir konventionelle
Riistungsgiiter im Jahre 2022 Riistungsexportbericht 2022 [Report of
the federal government on its export policy for conventional military
equipmentin 2022: Arms export report 2022], Berlin, Dec. 2023.

52 German Government, ‘Bundesregierung kiindigt Lieferung von
Leopard-2-Panzern an die Ukraine an’ [Federal government announces
delivery of Leopard 2 tanks to Ukraine], 25 Jan. 2023.

53 For more information see Clapp, S., ‘Russia’s war on Ukraine:
Western-made tanks for Ukraine’, European Parliamentary Research
Service, 31 Jan. 2023.

54 German Government (note 52).

government was initially linked to adverse public
opinion, which changed over time.5>

Changes to its approach to arms exports also
occurred in Sweden, which took a strategic decision
on the way the country understands defence and
looks at the provision of military equipment to a
party in conflict.5¢ For the first time since Swedish
support was provided to Finland following Russia’s
invasion in 1939, the country agreed on arms transfers
for strategic purposes, in this case to Ukraine.?”
Moreover, Sweden decided to profoundly change its
approach to defence, as the country decided to end its
centuries-long stance of neutrality, became a North
Atlantic Treaty Organization (NATO) member and
received security guarantees from the organization.
This decision is likely to change Sweden’s arms exports
policy and there are already visible signs of change. In
2019, Sweden revoked export permits to Tiirkiye due
to events in northern Syria.’® As a consequence of its
NATO membership application, however, Stockholm
decided to reconsider its position in 2022.%° This
highlights how important NATO membership is for
Sweden to protect the foreign and security interests
of the country, and how flexibly arms export policy
standards can be interpreted.

Not all EU member states have decided to sustain
Ukraine through the transfer of military equipment.
In the first months of the conflict, Austria, Bulgaria,
Cyprus, Hungary, Ireland and Malta decided not
to deliver light or heavy weapons to Ukraine, but to
sustain the Ukrainian army through the provision of
soldiers’ protective equipment or medical supplies.5©
Since the start of the war, some of these countries
have revised their national positions, as in the case
of Bulgaria which, following the election of a new

55 RTL, ‘Ukraine-Krieg spaltet Deutschland: in Ost und West’
[Ukraine war divides Germany: in East and West], 5 Sep. 2022; and ZDF,
‘Mehrheit fiir Lieferung von Leopard-2-Panzern’ [Majority for the
delivery of Leopard 2 MBTs], 27 Jan. 2023.

56 Duthois, T., ‘Ukraine war: Which countries are sending weapons
and aid to forces fighting the Russian invasion?’, Euronews, 4 Mar. 2022.

57 Béraud-Sudreau et al. (note 30), p.13.

58 Inspectorate for Strategic Products, ‘Angéende svensk
krigsmaterielexport till Turkiet’ [Regarding Swedish military
equipment exports to Tiirkiye], 21 Dec. 2022.

59 Inspectorate for Strategic Products, “Tillstand for foljdleveranser
av krigsmateriel till Turkiet’ [Authorization for follow-on deliveries
of military equipment to Tiirkiye], 21 Dec. 2022; see also Waldwyn, T.,
‘Sweden’s defence industry: NATO membership promises new markets
but poses challenges’, IISS Military Balance Blog, 4 Aug. 2023.

60 Clapp (note 45).
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government towards the end of 2022, decided to
deliver a package of light weapons and ammunition to
Ukraine.®! More importantly, the country’s parliament
approved the delivery of heavy military equipment to
Ukraine in the summer of 2023.62 A further example

is provided by Cyprus, which participated in the
European Defence Agency collaborative procurement
project for the delivery of 155mm ammunition to Kyiv
but decided not to deliver weapons.3

Main EU suppliers of arms to Ukraine

The range of military products delivered to Ukraine
varies from country to country and has evolved since
the start of the war. Some member states have agreed
multi-annual support packages, but the majority of
support is on an ad hoc basis. There are no publicly
available common standards on either the definition

or the amount of support provided. Many countries
refer to ‘support’ to Ukraine without clearly defining
the support provided or to be provided, or clearly
specifying whether the amount of support refers to the
value of the equipment, or the cost or price of acquiring
such equipment new. Nor is it possible to assess the
amount of military equipment delivered by EU member
states with a high degree of certainty, due to different
levels of transparency and sensitivity over information
sharing, as well the different methods used by member
states to calculate the support promised or delivered.®*

61Kobeszko, L., ‘Better late than never: Bulgaria’s parliament agrees
to supply weapons to Ukraine’, Centre for Eastern Studies, 16 Nov.

2022. Despite the existence of a new government with a majority, the
President of Bulgaria continues to try to block the transfer of heavy
equipment to Ukraine by presidential veto. A veto on the transfer of
armoured transport equipment was later overridden by a parliamentary
vote, see Bulgarian News Agency, ‘Updated: Parliament overrides
presidential veto on sending armoured vehicles to Ukraine’, Sofia, 8 Dec.
2023..

62 AP News, ‘Bulgaria agrees to send heavy military equipment to
Ukraine for the first time since the invasion’, 22 July 2023.

63 European Defence Agency (EDA), ‘EDA brings together
25 countries for common procurement of ammunition’, 20 Mar. 2023;
and Defence Express, ‘Cyprus not ready to give its Soviet weapons to
Ukraine’, 8 Apr. 2023.

64 This lack of shared methodology led to Estonia being accused of
overpricing equipment sent to Ukraine in order to receive financing to
replace the systems under the EPF. The minister of defence stated that
there are different ways equipment—and its value—can be calculated.
For more information see the Estonian Ministry of Defence, ‘Statement
by Ministry of Defence of Estonia on claims published in today’s Politico
on Estonia’s aid to Ukraine’, 28 Mar. 2023; and Hanke Vela, J. and
Camut, N., ‘EU allies query Estonia’s bumper refund from weapons to
Ukraine’, Politico, Brussels, 28 Mar. 2023.

The sensitivity of the information is treated differently
in member state capitals, ranging from countries that
consider the information too sensitive to be released

to those which publish the type and quantity of lethal
military equipment provided.

Despite these difficulties, transparency is said to
have improved since February 2022 as more countries
publish more detailed information on their national
websites.®> This is the case for the Netherlands, which
in April 2023 decided to publish a list of equipment
to be provided in order to enhance public debate
and strengthen political support for Ukraine.%¢
The transparency of the data is important from
an accountability perspective and constitutes an
obligation on arms exporters under the ATT and the
EU common position. The support member states
provide to Ukraine is also important for understanding
the political weight EU member states assign to
sustaining Ukraine.

Germany and Denmark are examples of the provision
of multiannual national packages. After initial
indecision on the delivery of military assistance to
Ukraine, German military support has been consistent
and increased over time. This recently led to the
approval of a four-year (2024-27) military support
package worth €10.5 billion from federal government
funds for security capacity building. The package
adds to the €7.4 billion support Germany provided
to Ukraine in the period 2022-23.67 The funding is
to be used for military assistance to Ukraine and to
replace the equipment delivered to Ukraine bilaterally
and through the EPF.%® Germany’s commitment to
support Ukraine was confirmed in a 2024 financial law
(Bundeshaushalt) in which €8 billion in direct bilateral
aid has been allocated for arms deliveries to Ukraine.¢®

65 Trebesch, C. etal., “The Ukraine Support Tracker: Which countries
help Ukraine and how?’, Kiel Institute for the World Economy, KIEL
Working Paper no. 2218, Feb. 2023.

66 Dutch Ministry of Defence, ‘Defence to publish more information
about deliveries to Ukraine’, 13 Apr. 2023.

67 German Government, ‘Military support for Ukraine’, 13 Sep. 2023;
and German Government, ‘Military support for Ukraine’, 4 Jan. 2024.
The German Government website does not specify whether the value
refers to the value of donated equipment or the cost of replacing weapon
systems donated to Ukraine.

68 German Government (note 67). Not all countries include EPF
allocations in their national support packages to Ukraine.

69 German Federal Ministry of Finance, ‘Pressestatements zur
Vereinbarung zum Bundeshaushalt 2024’ [Press conference on
agreement of the federal budget, 2024],13 Dec. 2023.
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Of this, €7.1billion is for ‘military assistance’.”® Ger-
many authorized export licences for equipment to
Ukraine to a total value of €2.25 billion in 2022, which
constituted the largest destination for German materiel
in that year.”!

By the end of 2023, Denmark had provided Ukraine
with €3.8 billion in military support.”? This is in
line with the goal of continuing to support Ukraine
mentioned in its Foreign and Security Policy Strategy.”3
Denmark created a Ukraine fund and allocated an
additional €2.45 billion for the period 2023-24.74
Itis unclear how much of this funding has already
been allocated.” Funding was further increased
in November 2023 when the Danish government
announced an additional €3.1 billion for the assistance
fund until 2027.76

Alack of publicly available databases prevents
any comparison of data and the methodologies used
for its collection. Nonetheless, the EU has recently
announced that it and EU member states have provided
around €28 billion in support for the Ukrainian armed
forces.”” The available information on the distribution
of military support suggests a strong imbalance among
member states’ contributions. According to the Kiel
Institute, as of July 2023 German support accounted
for 49 per cent of bilateral military support to Ukraine
by EU member states, followed by Denmark (10 per
cent), Poland (8.6 per cent) and the Netherlands
(7.1 per cent). Together, this represents almost three-
quarters of all EU bilateral contributions.”® However,
in terms of support provided to Ukraine as a share of

70 German Government, ‘Agreement on security cooperation and
long-term support between the Federal Republic of Germany and
Ukraine’, Berlin, 16 Feb. 2024.

71 German Federal Ministry for Economic Affairs and Climate
Action, ‘The Federal Government’s policy on exports of military
equipmentin 2022’, Press release, 4 Jan. 2023.

72 Danish Ministry of Foreign Affairs, ‘Danish support for Ukraine’,
updated 22 Dec. 2023.

73 Danish Ministry of Foreign Affairs, Foreign and Security Policy
Strategy, 2023.

74 Danish Ministry of Foreign Affairs, ‘Danish support for Ukraine’,
1Sep.2023.

75 Radio Free Europe, ‘Denmark pledges aid to Ukraine’s military of
more than $3 billion’, 19 June 2023.

76 These funds comprise funding for civil support. For more
information see Danish Ministry of Defence, “The Danish Government
plans toboost the Defence Agreement and its Ukraine Assistance Fund’,
7 Nov.2023.

77 Council of the EU, ‘EU solidarity with Ukraine’, updated 13 Feb.
2024.

78 Trebesch et al. (note 65).

gross domestic product (GDP), the Baltic states and
the countries of Eastern Europe are thought to be
contributing the most.” Nevertheless, this data can
only be considered as providing a tentative estimation
of what member states actually provided or have
committed to provide to Ukraine. This is due to the
above-mentioned differences and lack of clarity on
member states transfers to Ukraine. Consequently,
data from the Kiel Institute, despite its commendable
work on collecting and analysing data, is partly based
on open-source and variegated secondary information
that might increase the margin of error of the esti-
mations.

The European Peace Facility

Use of the EPF to fund the transfer of lethal and
non-lethal military equipment to Ukraine constitutes
a considerable change in the usual EU posture with
regard to funding the delivery of military equipment
from member states to a third country. This has given
the EU a new role in the risk assessment of arms
exports. This historic change was possible thanks to
the 2021 Council decision establishing the EPF, which
was initially planned to improve support for the CSDP.
The EPF supersedes the Athena Mechanism for the
financing of military CSDP missions and the African
Peace Facility for supporting peace and security
in Africa. In a reflection of its history, it comprises
two pillars: an operational pillar and an assistance
measure. The former is used to finance the common
costs of military missions and operations under the
CSDP framework. The assistance measure is devoted
to the provision of assistance to third countries, be
that financial, technical or material. This enhances
the flexibility of its contribution to peace and stability,
allowing the provision of all types of equipment
and infrastructure to partner countries, something
excluded from the former funding mechanisms.8°
The EPF has also extended the range of action of the
previous instruments, as its activities are not bound
to any geographical region or the presence of ongoing
activities in the countries requesting support under
the assistance measure pillar.8! Most importantly,
it gives the EU the potential to deliver ‘military

79 Trebesch et al. (note 65).

80 EEAS, “The European Peace Facility’, Apr. 2024.

81 For more information see Council of the EU, ‘European Peace
Facility’, [n.d.].
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equipment, or platforms, designed to deliver lethal
force’ (Article 5(3)) to third countries, an activity that
has never previously been contemplated.8? Article 41.2
of Treaty on European Union precludes use of EU
resources and budgets to fund operations with military
or defence implications.3? Financing the transfer of
military equipment to a third country through the

EPF is possible because the EPF is an off-budget
instrument of the EU that runs alongside the regular
EU budget. Nonetheless, the transfer of any item
included on the EU Common Military List must comply
with the requirements of the common position, other
international obligations and the UN Charter.

Less than three months into the war, by mid May
2022, EU member states had agreed to make available
€1.5 billion through the EPF to fund assistance
measures and support the capabilities and resilience
of Ukraine.®* By February 2024, this figure had
reached €5.6 billion.85 Of this amount, €3.6 billion was
dedicated to military equipment support, €2 billion to
provide and jointly procure ammunition, €61 million
for the EU Military Assistance Mission in Support of
Ukraine (EUMAM), and €31 million for other support
equipment.8® The level of financial support to Ukraine
further increased thanks to the creation of a €5 billion
Ukraine Assistance Fund under the EPF. The support
the EPF gave to Ukraine is particularly high, given that
the initial EPF allocation for the period 2021-27 was
€5.8 billion, which was later increased to €17 billion.8”
The rules of the EPF could also be changed to fund
production rather than reimburse transfers.8 This
would require a clear and common mechanism for
arms exports to Ukraine.
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a European Peace Facility, and repealing Decision (CFSP) 2015/528,
Official Journal of the European Union, 1102/14, 24 Mar. 2021.
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arms to Ukraine’, Financial Times, 5 Feb. 2023.

Member states’ contributions to the EPF vary
according to their level of gross national income (GNI).
In absolute terms, Germany (25.7 per cent), France
(17 per cent), Italy (12.5 per cent) and Spain (8 per
cent) are the four largest contributors.8’ With the
exception of Germany, however, this does not make
these countries the highest contributors in terms
of the bilateral provision of military equipment, as
highlighted above. Austria, Ireland and Malta decided
to exercise their right to constructive abstention on the
decision to deliver lethal military equipment to Ukraine
through the EPF. They therefore only contribute to
the facility for the provision of non-lethal military
equipment.®®

In the EPF, third countries can contribute to
a particular project or action (under Article 30),
provided that their contributions are accepted by the
Political and Security Committee and formalized in
an administrative arrangement.®® Among the third
countries that contribute most to CSDP deployments,
Norway has also decided to voluntarily contribute
to the EPF to support EUMAM and the provision of
military equipment to Ukraine.?

In line with the obligations of member states under
the common position and the ATT to assess the risk
of diversion, Article 6 of Decision 2022/338 on the
assistance measure to Ukraine includes requirements
for monitoring and post-shipment controls on the
goods transferred through the EPF.?3 These are also
mentioned in the initial concept note for an assistance
measure to Ukraine.®* Controls are undertaken using
the integrated methodological framework, which sets
out guiding principles and the methodology to be used
to assess assistance measures to third countries.”> An
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additional aim of the methodological framework is

to provide indications of measures that would allow
improved governance and hands-on management of
the military equipment transferred, including on the
stockpiling, traceability and physical security of the
materiel transferred.®® Some argue that the lack of
transparency by some member states on sharing the
amount and type of support provided to Ukraine, either
bilaterally or through the EPF, might have a negative
effect on the capacity of non-state actors to carry out
post-shipment monitoring.%” Furthermore, the data
available in the 25th EU annual report on arms exports
does not provide any detailed information on exports
to Ukraine under the EPF. There are tables showing
the transfer of equipment to Ukraine by country.®8
However, the data is aggregated, and it is not possible to
get a detailed picture of either the exports or the total
financial support provided through the instrument.
Moreover, some member states, such as Estonia, have
decided to delay the transmission of data on equipment
transferred to Ukraine.*?

Responsibility for conducting a risk assessment
before the delivery of equipment remains in the hands
of EU member states, which still have the power
to attach special conditions to export licences for
products under the EPF assistance measure. Under the
EPF, the EEAS also conducts pre-licensing risk and
impact assessments, as well as regular coordination
meetings, raising questions about duplication of
efforts.100

IV. A NEW EUROPEAN APPROACH TO ARMS
EXPORTS?

The main impediment to establishing a new EU
approach to arms exports is that arms export policy
remains a national prerogative of member states. Arms
exports are ultimately part of the foreign policy of a
country, used to delineate strategic partnerships with
third countries and to sustain the national defence
industry, albeit to varying degrees. It is therefore fair to

96 EEAS (note 95).

97 Trenkov-Wermuth, C. and Zack, J., ‘Ukraine: The EU’s
unprecedented provision of lethal aid is a good first step: But more must
be done to bolster Ukraine’s defense and European security’, United
States Institute of Peace, 27 Oct. 2022.

98 Council of the EU (note 12).

99 Council of the EU (note 12).

100 gy ropean Parliament (note 1).

say that arms exports can be a function of the foreign
policy priorities of a state.101

Resistance to an EU-wide system comes from
countries that take different approaches to arms
exports. Taking France and Sweden as examples,
neither government regards a more Europeanized
system favourably, but from different perspectives.
The French preference is to have a bottom-up
approach to the definition of new export policy
that includes agreements like the Franco-German-
Spanish agreement on the de minimis clause, but
does not provide additional powers to the EU.102
In the Swedish case, opposition to a potential EU
approach is justified by the fact that, from a Swedish
perspective, an EU system would weaken its national
export policy. Sweden is currently considered to have
amore restrictive approach than other EU member
states, particularly since the introduction of the 2017
democratic principle and increased attention on
respect for human rights.103

From an industrial perspective, exports are a
vital tool for ensuring continuity of investment in
research and development and sustained industrial
capacity, while also allowing the reduction of costs
and improved competitiveness.14 Industry could
therefore be vocal in sustaining or preventing a more
Europeanized approach. With respect to existing
legislation, industries have put in place codes of
conduct and compliance programmes to ensure proper
application of the regulatory frameworks.1%5 However,
they also recognize the need for convergence and the
simplification of export practices, particularly for
equipment purchased or transferred from or to other
EU member states and for components required for
EDF projects. Convergence on arms export policy
is understood as supporting the strengthening of
the EDTIB.1%¢ Industry has welcomed enhanced

101 gee e.g. Béraud-Sudreau et al. (note 30); and Erikson (note 7),
pp.209-34.

102 According to the agreement, each of the parties can proceed
with the export of jointly produced items without prior authorization
from the other states if the percentage of technological components
originating from the partner countries is less than a specific percentage,
in this case 20%. Béraud-Sudreau et al. (note 30).

103 B¢raud-Sudreau et al. (note 30).

104 perospace and Defence Industries Association of Europe (ASD
Europe), ‘The importance of exports for the European defence industry’,
ASD Note, [n.d.].

105 ASD Europe, ‘Sustainability and the European defence industry’,
27 Jan.2022.

106 cops and Duquet (note 24), p. 9.
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implementation of both the common position and
the Intra-Community Transfer directive through
simplified procedures.®” Moreover, industry is positive
about the potential to devise different procedures
for the export of products jointly produced under
cooperative EU frameworks.108
Similarly, the European Commission has called on

member states to work towards further harmonization
of their export practices and is positive about
streamlining procedures, particularly for capabilities
developed under the EDF. The Commission has also
invited:

Member States to seek an approach according to which,

in principle, they would respectively not restrain each

other from exporting to a third country any military

equipment and technology developed in cooperation.

This could apply to intended exports of equipment

or technology incorporating components from

another Member State exceeding a certain de minimis
threshold.10?

The goal of harmonizing arms export policies
without giving the EU new roles is also shared by civil
society organizations, which continue to recognize the
need to harmonize procedures, but not at the potential
expense of standards.110

Potential technical difficulties

As mentioned above, the political limitations on a
truly EU export policy are particularly difficult to
overcome. In addition to being an aspect of a country’s
foreign, security and defence policy, export practice

is so influenced by social, political and economic
considerations that are state-dependent and specific
that the creation of a truly EU-wide arms export policy
is hard to imagine.!1!

To work towards such an end goal the EU should
finally have a single foreign and security policy and
understanding of the security threats and economic
interests, which in such a federated system would
be both common and shared. The downside of a

107 ASD Europe, ‘Considerations on the European Commission’s
Defence Action Plan’, 4 July 2016.

108 Asp Europe, Position Paper on Commission Contribution to
European Defence, 21 Apr. 2022.

109 European Commission, Communication from the Commission
tothe European Parliament, the Council, the European Economic and
Social Committee and the Committee of the Regions, Commission
contribution to European defence, COM(2022) 650 final, 15 Feb. 2022.

110 cops and Duquet (note 24).

11 Erikson (note 7), pp. 209-34.

truly EU-wide arms export policy is represented

by the necessity to renounce to decision making at

the national level and accepting the transfer of this
capacity to the supranational level. Member states’
positions would be considered in the discussions on
the direction the foreign policy of the EU should take,
but the burden of the actual implementation would fall
under the EU institutions.

Were member states to agree to give the EU extended
powers on arms exports, technical difficulties could
arise. The development of a new EU system should first
address questions such as where the burden of control
lies and with which personnel.

In a truly European system, controls on proper
implementation of the system would be transferred to
the EU institutions. The question of which EU body
should be considered accountable for controls remains
open. Currently, COARM, chaired by the EEAS,
facilitates coordination among the member states.

The implementation and control capacity of the EEAS,
however, is very limited, as member states maintain
control over the entire process. Nonetheless, within
the framework of EPF assistance, risk assessment and
monitoring of the lethal equipment provided to a third
country is part of the responsibilities of the EEAS,
which conducts these controls both prior to approval
of the Council decision and throughout the duration of
the assistance provided.112

In a scenario in which control is centralized at the EU
level, the EEAS seems to be the only entity that could
carry out this role, as under the current institutional
framework, the Commission could not be assigned
this role, given it is not concerned with matters of EU
foreign policy. Furthermore, the EEAS already has
knowledge of the system and is developing skills in the
performance of risk assessment and monitoring under
the EPF. To enhance the EEAS to implement a truly
Europeanized system, member states would need to
first agree to transfer decision-making powers to the
supranational level and enhance the EEAS to be the
sole director of the export policy.

The personnel issue could represent a major
problem with the operationalization of an EU-wide
system. In 2021, almost 32 000 licences were issued by

112 Maletta, G. and Héau, L., Funding Arms Transfers Through the
European Peace Facility: Preventing Risks of Diversion and Misuse
(SIPRI: Stockholm, 2022), p. 5.
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member states and a few hundred were denied.!!3 The
centralization of these efforts in a single body would
require a considerable amount of administrative and
human resources to ensure proper implementation,
in order not to cause crucial delays in the processing
of requests. Therefore, the multiannual budget of

the EEAS would need to be increased to satisfy this
additional economic, structural and human resources
requirement.

V. CONCLUSIONS AND RECOMMENDATIONS

Common Position 2008/944/CFSP is a legally binding
part of the CFSP and therefore under the control of EU
member states. Different interpretations of the position
by national governments or courts have led to varying
export practices across the EU that respond to different
national priorities and dynamics.

The decision to provide Ukraine with lethal and
non-lethal military equipment has reinvigorated
discussions on export policy in the EU as this is
the first time that EU member states have jointly
provided military equipment to a third country. The
differences in the provision of equipment to Ukraine
are areflection of the different capacities of EU member
states to provide military equipment, but also of the
absence of a strategic EU approach to supporting a
third country that is of strategic value or interest to the
EU.

The war in Ukraine has also triggered a renewed
impetus for EU initiatives to jointly develop and
produce military equipment and to reinforce the
EDTIB, making modification of the export system in
the EU a pressing need.

This paper has shown that there is little appetite
among member states to opt for a truly Europeanized
arms export system, despite the benefits of such
a system in enhancing cooperation on capability
development. It also highlights how transposition of
the common position at the national level has differed
from country to country.

An option for policymakers would be the extension
of agreements on the de minimis clause along the lines
of the Franco-German-Spanish Agreement on export
controls. There are some signs of developments in

113 Twenty-Fourth Annual Report According to Article 8(2)
of Council Common Position 2008/944/CFSP Defining Common
Rules Governing the Control of Exports of Military Technology and
Equipment, Official Journal of the European Union, C59/1,16 Feb. 2023.

this direction, such as the joint declaration by France
and the Netherlands of April 2023, in which the

two countries state their determination to increase
convergence of positions on arms exports and to work
towards the potential inclusion of the Netherlands in
the Franco-German-Spanish Agreement. In such a
case, however, there will need to be discussions among
all EU member states on the appropriate minimum
percentage to include in the agreement.

The paper further highlights the problems linked to
the misalignment in timelines between prevention of
the issuing of export licences and the halting of exports
in the case of EU arms embargoes. In this regard, a
modification to the system to resolve this misalignment
should be introduced not only, but in particular for
products jointly developed within EU frameworks.
This would avoid equipment produced with the
support of the EU being exported to countries that do
not comply with international standards on respect for
human rights or the final use of the equipment, where
they are also affected by embargoes or restrictive
measures, as in the case of Yemen.

Finally, the data shared in the most recent EU
annual report on arms exports is not harmonized, as
member states provide information on exports and
licences in varying degrees of detail. In view of the
commercialization of jointly developed equipment, if a
communitarized system is impossible, member states
should increase the amount of data exchanged on
exports and, most importantly, focus on harmonizing
practices.

The possibilities for changes to the system of arms
exports in the EU are numerous, as are the benefits of
arevised system, but these will need to come to terms
with the intrinsically national character of arms export
policy.


https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52023XG0216(01)
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52023XG0216(01)
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52023XG0216(01)
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52023XG0216(01)
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ABBREVIATIONS

ATT Arms Trade Treaty

CFSP Common Foreign and Security Policy

COARM Working Party on Non-Proliferation
and Arms Exports’ Subgroup on
Conventional Arms Exports

CSDP Common Security and Defence Policy

EEAS European External Action Service

EDF European Defence Fund

EDTIB European Defence Technology
Industrial Base

EPF European Peace Facility

EU European Union

MBT Main battle tank

NATO North Atlantic Treaty Organization
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